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Introduction

• We have a long tumultuous history with Canada

• When Canada decided not to uphold Treaties our relationship 
changed drastically to where we are today. 

• There have been many attempts to change our relationship 
through policy and legislation. Some were successful, but 
many have been refuted. 



Charlottetown Accord

• 1992 was the last debate on our relationship with Canada

• 116 Chiefs met for 3 days and decided not to support the 
Charlottetown Accord

• 116 Chiefs travelled together to Vancouver to make their 
case 

• In the end, First Peoples/Nations in every region in Canada 
rejected the Accord



A Legacy of Nation-Building
• Nation-building discussions lasted only a short while after the 

Accord was rejected. Questions raised include:
– What is the role of s.35 of the Canadian Constitution?

– Are treaties domestic special contracts or arrangements between nations? 

– Do we want our laws to stand alone or will they be incorporated into Canadian 
common law?

• A report on national restructuring came to the conclusion that we 
could organize in the following ways:
– Linguistic

– Treaty

– Tribal area

– Geography 



Nation-Building Continued
• In the early 2000s the discussion was rejuvenated. Here are 

some of the conclusions:
– Our jurisdiction was given to us by the Creator and is our collective 

responsibility. How will that collective responsibility be carried out? 

– Consent is a key role of the collective. We must decide what process 
our Peoples will use exercise their consent.

– As an interim solution, the collective can delegate responsibility for 
nation-building to the Chief and Council 

– Clans, family structures, and selected leaders are to represent the 
collective and replace the Indian Act Chief and Council system



Canada’s Recognition and 
Implementation of Indigenous 

Rights Framework 



General Information 
• On February 14, 2018 Trudeau announced the Recognition and 

Implementation of Indigenous Rights Framework
a

• The engagement process was completed in June after only four to consult 
with over 600 First Nations across the country
a

• A draft bill is supposed to completed in fall 2018 and legislation is 
expected to be passed before the next federal election in 2019

• If passed this legislation will be the basis for all negotiations and 
recognition of rights for all First Nations 

• The goal is to replace the Indian Act, but what are they replacing it with? 



Indigenous Self-Government
• The core of the planned Framework is to merge bands currently under the 

Indian Act into federally recognized “Indigenous Governments” 

• The aim is to create 40-50 Indigenous self-governing bodies across Canada 
along ethno-linguistic lines (Cree, Ojibway, Algonquin, Mohawk, etc.)
a

• Jurisdictions up for negotiation include: 
– Leadership selection processes and membership

– Education, health, and social service provision

– Policing, penitentiary and parole

• However, control over these jurisdictions will only be transferred to First 
Nations after lengthy negotiations with Canada and the price will be 
extremely high



Why is the Framework a Threat?
• Trudeau’s government will not consider opening the Constitution so all 

rights will be derived from s. 35 of the Constitution Act, 1982. This means 
that only delegated authority is on the table (3rd order of government).

• Consent won’t be required on First Nations’ traditional territory 

• Supremacy of the Canadian Constitution 

• Infringement of First Nations’ rights 

• “Self-government” is not sovereignty, making it impossible to exercise:

– The right to self-determination

– The right to have treaties recognized as international instruments

– Unextinguished jurisdictions and inherent rights 



Certainty
• At the end of the day, this has a lot to do with creating “certainty” for the 

Canadian government

• Canada wants to be certain that First Nations won’t get in the way when 
Provinces and private industry extract resources and develop First Nations’ 
traditional territory 

• To be listed as an “Indigenous Government” and get control over programs 
and services, First Nations will have to agree that they won’t assert their 
rights over their traditional territory 



Where Do We Go From Here?



Destination



Current Model: Delegated 
Authority

• Rooted in notion of Crown Sovereignty

• Based on S. 91 (24) of the Canadian Constitution Act, which gives 
the federal government exclusive authority over Indians and lands 
reserved for Indians.

• Canada’s version of inherent rights are legally enforceable under 
Crown authority using S. 35 of the Canadian Constitution Act, 1982. 
Rights are defined by Crown institutions and laws.

• Crown holds jurisdictional authority and may delegate or give 
authority to First Nations to exercise power in certain areas. (ie. land 
co-management agreements)
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Treaty Standard Supported by 

International Law
• UN Treaty Study:

– 194…States should produce unassailable proof that the Indigenous peoples in 
question have expressly and of their own free will renounced their sovereign 
attributes.

– There is not unassailable proof that we have consented to give up our 
jurisdiction, ceded our lands, or domesticate our treaties 

• The relationship between First Nations and Canada is governed by 
international law:

– The Vienna Convention on the Law of Treaties

– UN Covenant on Civil and Political Rights

– Charter of the United Nations

– United Nations Declaration on the Rights of Indigenous Peoples 



International Diplomatic Affairs: 
First Peoples/Nations and the Canadian Crown



SECTION I: HOW CANADA CAN “GET 
OUT OF THE WAY”



Removal of Canada’s 10 Principles

• Unilaterally developed 

• Supports infringement of Indigenous Right

• Goes against Free, Prior, and Informed 
Consent

• Does not meet treaty standard 

• “Sovereign and Subject” vs. Nation-Nation



Removal of the Inherent Rights and 
Specific Claims Policies

• Delegated authority/contingent rights

• Promotes non-assertion of 
rights/extinguishment 

• Promotes “justifiable infringement” of 
Indigenous rights 



Removal of the “Integral to a 
Distinctive Culture Test”

• Discriminatory 

• Severely limits ability to exercise inherent 
rights 

• Canada can override Van der Peet and must 
do so immediately 



SECTION II: RENEWING  
INTERNATIONAL DIPLOMATIC 

AFFAIRS 



Fulfilling the Covenant

• Executive body of Canada has sole jurisdiction over treaties 

• Minister of Crown-Indigenous Relations is given full authority 
of the Cabinet of Canada to ensure:
1. International implementation of treaties

2. Ensuring all laws and policies conform with international treaty 
standards

3. Ensure compliance from provinces and territories (Adams case)

4. Establish mechanisms to carry out functional/technical requirements 
of relationship 

5. Report back to Cabinet on the state of the relationship 



New Royal Proclamation

• Canada to formally proclaim the nation-to-nation relationship 
consistent international treaty standard

• Relevance in Canadian law and policy as Royal Proclamation of 
1763

• Must be done in partnership with First Peoples and Nations 

• This proclamation will contain more robust protections than 
found in section 87, 88, and 91 to protect Indigenous 
property, taxation, and jurisdiction after the Indian Act is 
abolished



International Third-Party 
Mediation

• Dispute resolution mechanism 

• Full toolbox:

– Independence through international law and legally 
binding agreements 

– Authority to compel parties to the table

– Funding for research 



SECTION III: STAGED WITHDRAWAL 
OF JURISDICTION 



Stage One: The Evolutionary 
Process of Nation-Building

• Up to five years

• Re-establish First Nations governance processes 

• Develop new First Peoples/Nations legal entities 
outside of Crown control 

• Make decisions regarding composition of nations 
(amalgamation, confederation, etc.)



Stage One: continued

• Create First Peoples/Nations organization to support 
development community law, governance structures, 
and leadership selection processes

• Purpose:

– Set standards of First Nations law and governance

– Roster of legal and technical experts 

– Establish networks

– Create repository of First Nations laws



Stage Two: Implementing 
Jurisdiction

• Withdrawal of federal and provincial jurisdiction 
begins automatically up to five years after the start 
of nation-building process

• First Nations to be provided with capacity and 
resources for institutional development through 
reparations process 



Stage Two: Land

• Concurrent with jurisdictional implementation

• Will be provided with the capacity and resources to 
develop land laws, explore models of land 
ownership, and purchase lands to expand territorial 
base 

• Also tied to reparations process 



SECTION IV: CANADA’S ROLE 



Reparations and Nation-Building

• To redress past harms 

• To redress continued disruption of First Nations’ 
social, cultural, political, and economic ways of life 

• Necessary for First Nations to rebuild and participate 
in economic activity that surrounds them

• 2.5% of Canadian GDP on an annual basis



Law and Policy Review 

• Must be consistent with international treaty 
standard and nation-to-nation relationship 



Engaging Provinces and Territories

• It is Canada’s responsibility to ensure a 
smooth withdrawal of provincial jurisdiction 

• Garner provincial support for treaty 
implementation 


